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September 9, 2026

Ms. Brinda Westbrook-Sedgwick
Commission Secretary
Public Service Commission

of the District of Columbia
1325 G Street, N.W.
Suite 800
Washington, DC 20005

Re: In the Matter of The Application of Potomac Electric Power Company for Authority to
Implement a Multiyear Rate Plan for Electric Distribution Service in the District of
Columbia, Formal Case No. 1176

Response of Potomac Electric Power Company to August 20, 2026, Statement of
Commissioner Beverly

Dear Ms. Westbrook-Sedgwick:

Potomac Electric Power Company (“Pepco” or “the Company’’) submits this, Response to
the Statement of Commissioner Richard Beverly, released August 20, 2026 (“Statement”),
announcing in this open and ongoing proceeding his strong inclination to dismiss Pepco’s April
13, 2023 rate case application (“Application”) on the grounds it does not meet Alternative Form
of Regulation (“AFOR”) filing requirements for Multiyear Rate Plans (“MRP”), and indicating
that his Statement would become a decision of the Commission if other Commissioner(s) joined

1

him." By his own acknowledgement, this Statement has no legal effect; however, the Company

submits this Response to address the violation of its due process rights and other harmful

! Statement at 1 (“My opinion on these issues is laid out below and it becomes a decision of the Commission to the
extent that other members of the Commission join it on some subsequent date.”)
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implications of the Statement to the Company, customers, the rate case and the regulatory
environment in the District of Columbia.
In his statement, Commissioner Beverly sets forth his opinions as follows:

e The only valid tariff is the one in effect on December 31, 2024, and customers who
were billed above that rate starting on January 1, 2025, are entitled to a refund or
credit up until the majority set an interim rate on May 8, 2026.>

e The Application on its face must satisfy the oversight responsibilities of the
Commission under D.C. Code § 34-1106> and D.C. Code § 34-1116* - statutory
provisions that have not previously been applied to the Application or case.’

e The Application does not clearly identify or explain how the proposed MRP
satisfies each of the ten framework principles established in Order No. 20273, nor
how it will enable the Commission to reconcile actual spending with projected
spending.®

e The parties remain free to settle this matter to achieve a faster resolution than may

be available through litigation.’

For these reasons, Commissioner Beverly states that he is “strongly disinclined to do

anything other than dismiss an application that’s deficient on its face.”®

2 Statement at 9 3.

3 D.C. Code § 34-1106 provides that the Commission “shall value the property of every public utility within the
District of Columbia actually used and useful for the convenience of the public at the fair value thereof at the time of
said valuation.”

4 D.C. Code § 34-1116 requires the Commission to keep itself informed of all new construction, extensions, and
additions to the property of all public utilities.

5 Statement at 9] 6-7.

¢ Statement at 9 8.

7 Statement at fn 8.

8 Statement at 98 (“I’m strongly disinclined to do anything other than dismiss an application that’s deficient on its
face.”)
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This Statement contradicts and threatens reversal of the Commission Orders establishing

interim rates during the remand proceeding; deprives Pepco of due process by opining on a
predetermined outcome to dismiss the Application; improperly imposes new and/or additional
requirements on the MRP filing; predetermines his decision on this matter, prior to the conclusion
of the DC Court of Appeals (the “Court”)-ordered direction to hold an evidentiary hearing; and,

ignores Pepco’s traditional test year filing.

A. Procedural History of Formal Case No. 1176

On April 13, 2023, Pepco filed an Application for approval of cost recovery through the
implementation of an MRP. On October 16, 2023, in compliance with Commission direction,
Pepco filed supplemental testimony and exhibits to support a traditional test year rate case. The
current proceeding has been ongoing for over three years, with several rounds of testimony by
multiple parties and extensive discovery. The Commission, supported by Commissioner Beverly,
declined to hold an evidentiary hearing and instead convened a legislative-style hearing. On
November 26, 2024, by Order No. 22328, the Commission approved a Modified MRP Extended
Pilot.

By Order No. 22358, the Commission denied Petitions for Reconsideration filed by the
Apartment and Office Building Association of Metropolitan Washington (“AOBA”) and the
Office of the People’s Counsel (“OPC”). Those parties then petitioned for review of Order Nos.

22328 and 22358 to the District of Columbia Court of Appeals (“Court”).
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On March 5, 2026, the Court vacated Order Nos. 22328 and 22358, concluding that the
Commission had erred in failing to conduct an evidentiary hearing.” The Court therefore
remanded the matter. Pepco filed a motion on the same day requesting an expedited evidentiary
hearing, which OPC and AOBA opposed. On March 6, 2026, and March 9, 2026, respectively,
OPC and AOBA filed motions requesting reversion to distribution rates last in effect on December
31, 2024, and refunds of all amounts collected greater than those rates from January 1, 2025
forward. On May 8, 2026, the Commission, by Order No. 22860, determined that the Company’s
tariffed rates beginning January 1, 2025, would be the interim rates during the pendency of the
remand proceeding.

Evidentiary hearings are scheduled for October 13-14, 2026. On August 14, 2026,
Chairman Emile Thompson resigned from the Commission and on August 18, 2026, the Mayor
named Commissioner Ted Trabue the Interim Chairman. On August 20, Commissioner Beverly

issued the Statement opining on key issues in this pending proceeding.

B. Due Process Requires an Impartial and Unbiased Trier of Fact

The District of Columbia Court of Appeals has held, in the context of a conflict of interest,
that an impartial decision maker is essential to the due process rights of litigants, whether before a
judicial tribunal or an agency of the District of Columbia government. See Gordon v. District of
Columbia, 309 A.3d 543, 564 (D.C. 2024) citing Goldberg v. Kelly, 397 U.S. 254, 271
(1970)(“[A]n impartial decision maker is essential” to the due process right to adequate notice and

the opportunity to be heard”). That same standard applies to this rate case.

¥ The Court also found that the Commission did not sufficiently explain its reasoning for why it approved the Effective
Rate Adjustment and the Bill Stabilization Adjustment despite discrepancies in the record about their proper
calculations.


https://1.next.westlaw.com/Document/Iea239860cc2d11ee82d0e1a671c29d9a/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0a89931d000001a02ad96f3f2dc24900%3fppcid%3d00f15d65165840ab9cd0284dbfbbbdec%26Nav%3dCASE%26fragmentIdentifier%3dIea239860cc2d11ee82d0e1a671c29d9a%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=CASE&rank=2&listPageSource=e0c72d696438fabd3f3264735a0517da&originationContext=docHeader&contextData=(sc.DocLink)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=d87bfe8ccc4b4c319fe94de2f38d605a&ppcid=aec177c9bc3d485e8edc98055e8d3666
https://1.next.westlaw.com/Document/Iea239860cc2d11ee82d0e1a671c29d9a/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0a89931d000001a02ad96f3f2dc24900%3fppcid%3d00f15d65165840ab9cd0284dbfbbbdec%26Nav%3dCASE%26fragmentIdentifier%3dIea239860cc2d11ee82d0e1a671c29d9a%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=CASE&rank=2&listPageSource=e0c72d696438fabd3f3264735a0517da&originationContext=docHeader&contextData=(sc.DocLink)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=d87bfe8ccc4b4c319fe94de2f38d605a&ppcid=aec177c9bc3d485e8edc98055e8d3666
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In the Statement, Commissioner Beverly prejudges key aspects of this ongoing contested
proceeding, including seeking reversal of prior Commission orders, which is highly prejudicial,
and 1s procedurally improper. Although the Statement is not an order of the Commission and
presently does not have any legal effect, the Statement indicates that Commissioner Beverly has
made a decision to dismiss the Petition without providing Pepco due process or a fair and impartial

proceeding in accordance with the Court’s directive.

C. The Statement’s Positions Are Legally Unsupported

1. Interim Rates

Commissioner Beverly’s representation that ‘“the rate potentially can be adjusted
downward to be the same as the rate that triggered the refund described above”!® should be
discounted because it is in direct contradiction of the Commission’s holding, and applicable law,
that the filed rate doctrine required Pepco to charge the only tariffed rate in effect, i.e., that which
was filed based on the Commission’s decision in Formal Case No. 1176. First, Order No. 22860
expressly reauthorized the rates the Company filed on December 11, 2024, as the interim rate!!
and Commissioner Beverly’s statement that the rates can be adjusted to something other than that
approved rate is in direct conflict with that order. Second, because there is no other Commission-
approved rate in effect, adjusting the Company’s rates to anything other than those filed on
December 11, 2024, would violate the filed rate doctrine, which forbids a utility from charging a

rate not on file with the regulatory commission. '

10 Statement at 4.
"' Order No. 22860 at 999.
12 See e.g., DC v. Pub. Serv. Comm’n, 30 A.2d 236,256 (D.C. 1974).



Brinda Westbrook-Sedgwick
Page 6
September 9, 2026
2. Dismissal of the Application
The Statement further threatens dismissal of the Application on the grounds that it does not
meet AFOR requirements, which again is in direct conflict with not only a prior Commission order,
but also the Commissioner’s own prior position.'? First, in the underlying proceeding, in Order
No. 22013, the Commission, joined by Commissioner Beverly, denied motions to dismiss filed by
OPC and AOBA, which were based in part on the grounds that Pepco’s Application did not satisfy
AFOR requirements. The Commission held, as follows:
In the absence of Commission rules governing summary disposition, the Commission
has been guided by the Superior Court Rules of Civil Procedure. However, we are not
bound by those rules and granting dispositive motions remains a matter entirely within
the broad discretion of the Commission. This case is part of an unprecedented paradigm
shift in the way we regulate rates. As a result, any dispositive motion necessarily raises
issues of first impression that we think are more appropriately decided after we have a
more complete record. Although the motions are denied, we have not decided any issue
of policy or law that undergird the motions so the parties remain free to argue their case
as they would if no dispositive motion had been filed.'*
As Commissioner Beverly acknowledged in his dissent in Order No. 22328:
The problems were so apparent that I was inclined to grant the non-utility parties’
Motions for summary disposition or dismiss this case sua sponte on related grounds, but
I decided to let the case play out for the reasons in Order No. 22013 that denied the
Motions. 3
Second, the Court ordered the Commission to hold an evidentiary hearing. Attempted
dismissal of the Application without an evidentiary hearing'® on grounds not previously raised

and in contradiction of the Commission’s prior denial of motions to dismiss as set forth above is

an impermissible circumvention of the Court’s order and the required evidentiary hearing.

13 Statement at 8.

14 Order No. 22013 at 928.

15 Order No. 22328, Dissent of Commissioner Richard Beverly at 41 (Nov. 26, 2024)(emphasis added).

16 Statement at 5 (” As the Commission said, an evidentiary hearing is not the place to conduct discovery, nor is
it the place to amend or supplement an application, so I do not expect to hear from witnesses in a hearing testifying
on this issue beyond whether or not the information is in the application.”).
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Third, the Company filed a traditional test year rate case in October 2023. To dismiss the
Company’s MRP Application without then turning to consideration of the traditional rate case is
unreasonable and not supported by the record. All parties to this proceeding have recognized from
the outset that whether under AFOR standards or traditional rate case standards, the Company was
entitled to an increase over the rates set in Formal Case No. 1156.
3. Retroactive Amendment of the AFOR Framework
The Statement’s reliance on supposed “requirements” of the Commission’s AFOR Order
is also legally deficient. Although Pepco’s original application in Formal Case No. 1176 was
filed more than three years ago the Statement for the first time suggests that the Application is
defective under D.C. Code §§ 34-1106 and 34-1116."7 These Code Sections are not mentioned
in the AFOR Order as being part of the 10 factors within the AFOR framework or otherwise as
requirements that had to be addressed in an AFOR application. They also were not identified as
requirements in any Commission decision following the AFOR Order, either in Formal Case No.
1156 or Formal Case No. 1176. It is improper to now, for the first time on remand, claim that
these are “requirements” that the Company was required to address in its Application.
Moreover, the Commission has been clear that the AFOR framework principles identified
in the AFOR Order, are guidelines and not requirements that an AFOR application must satisfy.

As the Commission explained when it approved the Company’s first MRP in Order No. 20755 in

Formal Case No. 1156, the AFOR Order “is a policy decision which sets principles and guidelines

17" Statement at §96-8. Pepco would note that with respect to the Company’s investments in the District, it complies
with all the reporting requirements the Commission has established in its orders and regulations regarding the
Company’s construction activities. In addition to the annual information filings mandated in Order No. 22328, the
Company also files, for example, a Comprehensive Plan for the Planning, Design, and Operation of the Distribution
System within the District of Columbia as part of its Annual Consolidated Report. The Company also submitted a
detailed Construction Report as part of its Application in Formal Case No. 1176, consistent with the Commission’s
directives.
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rather than bright-line requirements.”!® The Commission has not adopted any regulations that
establish minimum filing requirements for AFOR applications and it has not mandated that all
the AFOR framework principles must be incorporated into an AFOR application.

Dismissal also is not warranted based on the Statement’s claim that the Application does
not provide information responsive to the Commission’s AFOR framework or provide sufficient
details on how the Commission will “reconcile actual spending with proposed spending.” The
Application and accompanying testimony do address these issues and the reconciliation process
permits all parties and the Commission to reconcile actual spending and proposed spending.

Finally, the Commission has already held that Pepco’s application in Formal Case No.
1176 satistied the AFOR framework when it previously approved the modified EMRP in Order
No. 22328. No party argued on appeal from that order that the Application was deficient on this
basis. Since the AFOR framework elements have not been modified and Pepco’s Application
remains the same, there is no rational basis for the Commission to come to the opposite
conclusion now.

D. Conclusion

Pepco urges the Commission to follow the Court’s direction on remand, hold an evidentiary

hearing as required by the Court, maintain the procedural schedule in the case, and provide Pepco
and all parties with due process and a fair hearing to make a legally supportable finding on just and
reasonable rates.

Sincerely,

I8! Rembernty 4. Carry
Kimberly A. Curry
cc: All parties of record

18 Order No. 20755 at 932 (June 8, 2021).
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